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ARE WE MAKING PROGRESS? 
Social expectations that girls behave obediently, mod-. estly, and cautiously have been remarkably durable over more than 100 years of juvenile justice in the 
United States, and throughout that time these expectations 
have excused structural gender discrimination. At the turn 
of the twentieth century, these expectations were behind 
1_.tru;.pj:ru.~!g£ru!;m.Ql.mm!p.g,§911OC'lS fo' 'grant girls 
who were perceived to be immoral and in need of guidance 
that would enable them to marry and become responsi-
ble mothers. In the mid- and late twentieth century, these 
expectations supported detention and incarceration of 
girls for status offenses, technical probation violations, 
BY FRANCINE T. SHERMAN and particularly running away. Now, these same expec-
tations result in the detention and incarceration of girls 
who fight back at home or in intimate relationships and 
who are victims of sexual exploitation. 
The structural discrimination that supports detaining 
and incarcerating girls for violating these norms is both 
hard to see and hard to challenge. It is often hidden behind 
outward good will toward girls and legitimate expressions 
of concern for their vulnerability and possible victim-
ization; and it is facilitated by the many opportunities 
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for multifactored, "best interests" -based discretionary 
decisions built into the juvenile justice and child welfare 
systems. But what professes to be social welfare is often 
social control of teenage girls who frustrate child welfare 
and juvenile justice systems with their chronic disobedi-
ence of home, court, and agency rules. Illustrating this 
attitude, probation officers in the first all-female proba-
tion unit had to be enticed to work girls' cases by offers 
to trade 10 boys' cases for one girl's case. And when girls 
in the justice system are not seen as needy, they are seen 
as increasingly aggressive- acting more like bad boys. 
In the 1992 amendments to the Juvenile Justice and 
Delinquency Prevention (JJDP) Act (42 U.s.c. §§ 5601 et 
seq.) , Congress instructed statesto analyze their systems' 
provision of "gender-specific services" to female offend-
ers and plan the delivery of gender-specific treatment and 
prevention services. At that time, just over 300,000 girls 
were referred to juvenile courts on delinquency charges, 
making girls 20 percent of the total delinquency court pop-
ulation. By 2008, the number of girls referred to juvenile 
court had increased by 45 percent to 440,057-almost 30 
percent of total delinquency court referrals. In 2010, the 
number of girls referred declined to 381,488, but due to 
declines in boys' referrals, girls' referrals remained close 
to 30 percent of the total. 
Unlike the restriction on disproportionate minority con-
tact (DMC), which addresses racial disparities at all stages 
of the juvenile justice process, the provision of gender-
responsive services has never been a core requirement of 
the JJDP Act upon which federal funding is contingent 
and has never been fully described. Partially for these rea-
sons, analysis of gender's role in juvenile justice systems 
and federal leadership on the issue of gender have been 
inconsistent. Meanwhile, gender inequities in juvenile jus-
tice systems persist- girls are rarely a high priority for state 
and local juvenile justice systems, which more commonly 
wait to address girls' issues until they have addressed issues 
facing other populations or until public pressure requires 
them to focus on girls. And while jurisdictions must ana-
lyze race disparities, few make the intersections of race, 
ethnicity, and gender a part of that analysis. Because of 
a lack of full and practical understanding of the mecha-
nisms that perpetuate gender inequity in juvenile justice 
and because of the durability of gender bias in our social 
structure, many of the current inequities in juvenile jus-
tice systems result from the unconscious and unnecessary 
repetition of past mistakes. 
However, recently there have been signs that the direc-
tion of juvenile justice in the United States may be 
changing for the better. Overall the number of youth, 
including girls, entering the juvenile justice system is 
declining, and many observers agree that we may be 
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entering an era of more developmentally centered and 
data -driven juvenile justice policies that rely less on incar-
cerating youth and more on building community and 
family support for youth to thrive. In February 2013 , 
The Annie E. Casey Foundation reported that, although 
still the highest among industrialized nations, the rate of 
youth confinement in the United States had reached a 
35-year low. (See New KIDS COUNT Data Snapshot on 
. Juvenile Incarceration, KIDS COUNT N EWS, http://tinyurl. 
com/bvly7rd (last visited Apr. 19, 2013).) Other positive 
juvenile justice developments include identification of vio-
lence prevention programs that work; research on the brain 
development of teenagers and the developmental differ-
ences between youth and adults; research on competence 
and culpability that has changed thinking about adoles-
cent judgment and decision making; an increased focus 
on issues raised by girls in the justice system; evolving 
standards for humane conditions in juvenile facilities and 
an awareness of poor conditions; and reduced racial and 
ethnic disparities through the use of focused data analysis. 
While the current promise of a smarter, more equitable, 
and more effective juvenile justice system is exciting, given 
girls' status as a long-overlooked minority population in 
juvenile justice systems and the historical gender bias 
embedded in these systems, it is fair to wonder whether 
girls will be full beneficiaries of these promising develop-
ments. At the same time, given the increased awareness that 
girls present specific juvenile justice concerns and consid-
ering the 20-year-old federal directive to jurisdictions to 
assess gender responsiveness, one could reasonably insist 
that they will be. This requires that policy makers and sys-
tem administrators and staff intentionally and critically 
examine their practices for gender impact; understand how 
their decisions reinforce structural gender bias; and pay 
particular attention to how policies drive teenage girls of 
color into the justice system. 
A History of Girls and Juvenile Justice 
The use of the juvenile justice system to protect wayward 
girls began with the first articulation of the principle of 
parens patriae by a US court in Ex parte Crouse, 4 Whart. 9 
(pa. 1839). Mary Ann Crouse was committed by a justice of 
the peace to the House of Refuge for being an "incorrigible 
or vicious" "femaleD under the age of eighteen years." Her 
father sued for her release and the court held that her deten-
tion was justified under the state's parens patriae power: 
"[M]ay not the natural parents, when unequal to the task of 
education, or unworthy of it, be superseded by the parens 
patriae, or common guardian of the community?" The state 
used its parens patriae authority, presented as the state's 
power to stand in for an unfit parent, to control the behav-
ior of a difficult girl by placing her in secure detention. 
This was typical of girls' treatment in the early years 
of juvenile justice in the United States, and much of juve-
nile justice decision making today is consistent with this 
history. Accounts of girls' treatment in the late 1800s and 
early 1900s show that the juvenile justice system frequently 
intervened to save wayward girls from perceived futures 
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in prostitution or criminality and redirect them toward 
marriage, motherhood, and home life. Girls in need of 
intervention were seen as both sexually vulnerable and 
sexually precocious; the system's role was to instill in them 
appropriate morality. 
Juvenile court jurisdiction was quickly broadened 
beyond the violation of criminal laws to include status 
offenses, such as incorrigibility, running away, truancy, 
and, in some states, waywardness (or immorality). Reflect-
ing the notion that girls were more vulnerable and in need 
of protection than boys (or perhaps that girls were more 
innocent in character and less blameworthy), some of the 
early status offender laws granted longer jurisdiction over 
girls than over boys, and today we continue to see gender 
bias in the enforcement of status offense laws. 
The federal Deinstitutionalization of Status Offend-
ers (DSO) mandate included in the JJDP Act of 1974 
targeted the problem of the incarceration of girls in the 
name of protection. The DSO mandate prohibits states 
from confining status offenders in locked facilities such as 
those used for delinquent youth. The hearings that led up 
to the Act's passage reflected the concern that states had 
criminalized "social and adjustment problems" by confin-
ing these youth, many of them girls, alongside juveniles 
who had committed serious crimes. But states struggled to 
comply with the DSO mandate. A 1977 General Account-
ing Office (GAO) report documented states' general failure 
to remove status offenders from secure facilities, noting 
that "[t]he situation is worse for girls than for boys. " At 
that time, 70 percent of all girls in juvenile detention and 
correctional facilities were status offenders as compared 
to 20 percent of boys. (See Deinstitutionalization of Sta-
tus Offenders: Hearing Before the Subcomm. on Juvenile 
Delinquency of the S. Comm. on the Judiciary, 95th Congo 
2 (1977) (statement of William 1. Anderson, Deputy Dir., 
Gen. Gov't Div.), available at http://tinyurl.com/c3rk4kp.) 
In 1980, Congress responded to state pressure and 
passed an exception to the DSO mandate that is still in 
effect, allowing secure confinement of status offenders for 
violating a valid court order (VCO). States continued to 
detain status-offending girls by bootstrapping delinquency 
onto status offenses either by finding girls in violation of 
probation conditions imposed for their status offenses or 
by charging a status offender with a minor crime in order 
to relabel her conduct as delinquent. Supporters of repeal 
argued that the VCO exception allows states to avoid devel-
oping interventions to assist chaotic families and youth 
who are struggling in their homes and schools. 
In the early 1990s, federal emphasis shifted from attempt-
ing to address bias against girls in the juvenile justice and 
status offender systems, to encouraging programming 
designed and delivered to meet girls' needs. The 1992 reau-
thorization of the JJDP Act required states to analyze 
their juvenile justice systems' provision of "gender-spe-
cific services" to female offenders and plan the delivery of 
gender-specific treatment and prevention services. The avail-
ability and widespread use by states of special federal funds 
to develop gender-responsive programming demonstrated 
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significant local interest and concern that girls were not 
being well served by existing juvenile justice programming. 
Federal efforts have continued to emphasize encouraging 
states to provide effective gender-responsive programming 
for girls. However, the Office of Juvenile Justice and Delin-
quency Prevention's (OJJDP's) Girls Study Group (2004) 
and National Girls Initiative (2010) also returned the focus 
to ways in which the juvenile justice process is biased against 
or harmful to girls. In 2009, the Girls Study Group dissemi-
nated important descriptive data about girls in the system 
and addressed the troubling mistaken impression that girls 
were becoming more violent. That analysis found that rather 
than signifying an overall increase in girls' aggression, the 
increase in arrests of girls for assaults was in large part 
the result of changed laws and law enforcement practices 
around domestic violence. (See THE DELINQUENT GIRL 
(Margaret A. Zahn ed., 2009).) 
The Girls Study Group worked to improve the science 
around risk and needs assessment and program evaluation 
for girls. Moreover, it clarified ways to implement gender-
responsive approaches that consider the particular situations, 
developmental characteristics, and life circumstances of girls 
in the justice system, including their experiences as females in 
the justice system itself, their trauma backgrounds, and the 
ways in which social expectations for girls and the resulting 
roles girls play in their families and communities affect their 
development and behavior. 
The desire to control girls' misbehavior that animated the 
early history of girls in the juvenile justice system remains 
today. Through strict enforcement of technical probation 
and parole violations, liberal use of warrants, and increased 
charging of misdemeanor and home-based offenses, girls 
with significant experiences of trauma who pose little threat 
to public safety continue to populate secure detention and 
postadjudication facilities. Meanwhile, states continue to 
struggle as female status offenders escalate through a sys-
tem that is not designed to encourage their development 
into productive adulthood. Girls charged with assaults and 
domestic battery arising from family violence are, in effect, 
the new status offenders, whose chaotic family situations 
and human services needs form the backdrop for entry into 
the juvenile justice system. 
Child Development, Juvenile Justice Policy, 
and Girls 
Historically, juvenile justice has been remarkably discon-
nected from the research on child development. But in 
2005, the US Supreme Court shifted the direction of 
juvenile justice by making a critical link betweenjurispru-
dence and developmental research. In Roper v. Simmons, 
543 U.S. 551 (2005), the Court held the death penalty 
unconstitutional for any individual under age 18 based, 
in part, on developmental differences between juveniles 
and adults, which prevent juveniles from being classified 
as the most culpable criminals. Reasoning that juveniles 
(1) lack maturity and have an underdeveloped sense of 
responsibility; (2) are more vulnerable to outside pres-
sure; and (3) have characters and personalities that are 
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not fully formed, the Court found that juveniles could 
never be as culpable as adults. 
In 2010, the Supreme Court reiterated Roper's develop-
mental findings in Graham v. Florida, 560 U.S. 825 (2010), 
saying that in the intervening years the developmental 
research had only been strengthened, and that in addition 
to these developmental differences, there was evidence 
that juveniles' brains develop throughout adolescence and 
influence their decision making. In Graham the Court held 
that sentences of life without the possibility of parole were 
unconstitutional when imposed on juveniles for nonh-
omicide offenses. In Miller v. Alabama, 132 S. Ct. 2455 
(2012), the Court further extended Roper and Graham and 
held unconstitutional mandatory sentences of life with-
out parole (LWOP) in juvenile homicide cases. While the 
Court did not find LWOP sentences categorically uncon-
stitutional for juveniles, it held that an LWOP sentence 
can only be imposed after an individual determination 
by the sentencer, taking into account "how children are 
different, and how those differences counsel against irre-
vocably sentencing them to a lifetime in prison." (Miller, 
132 S. Ct. at 2469.) 
Developmental notions are making their way into areas 
other than juvenile sentencing as well. In state and federal 
courts, there is an increasing focus on juvenile competency 
to stand trial, waive counsel, and confess when interro-
gated. In JD.B. v. North Carolina, 131 S. Ct. 2394, 2404, 
2406 (2011), the Court held that age, as long as it is known 
or should be known to police, must be considered as an 
objective factor in determining whether a juvenile is in 
custody for Miranda purposes, and noted that history is 
"'replete with laws and judicial recognition' that children 
cannot be viewed simply as miniature adults." 
In the last 20 years, juvenile justice systems have also 
incorporated child development into their policies and 
practices. Juvenile justice systems are using principles of 
restorative justice and positive youth development to frame 
probation services, dispositions, and the structure of juve-
nile commitment after adjudication. Models of juvenile 
defense include representation on collateral issues like edu-
cation and health-care access designed to support a youth's 
growth, and federally funded programs are increasingly 
collaborative across the ecology of children's development. 
What Does This Mean for Girls? 
The majority of girls in the system are there for status and 
misdemeanor offenses and violations of probation. Both 
the behaviors that result in girls' arrests and the structural 
mechanisms that pull them into the justice system for those 
behaviors relate to child development. Girls' behaviors should 
be understood ecologically, as reactions to and in tension with 
the concentric circles of family, community, and society in 
girls'lives, and it is that ecological framing that provides more 
nuanced and developmentally informed responses. 
Running away is one example of a relatively common 
behavior among system-involved girls. Both boys and girls 
run away from home, but studies show that 75 percent 
of runaways are female, and for girls, running away is 
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disproportionately a trigger for system involvement. In 
2009, girls made up 55 percent of youth arrested for run-
ning away; prostitution was the only other crime for which 
girls made up the majority of arrests. Moreover, arrest sta-
tistics undercount the incidence of running away because 
statistics on runaways may not include girls arrested or 
brought into custody for absconding, violations of proba-
tion, or for warrants, yet these girls are often also running 
away. Tough sanctions for runaway girls reflect fear that 
they will become victims, awareness of the connection 
between running away and commercial sexual exploita-
tion, and frustration when girls disobey court-mandated 
rules. While fears about the safety of runaway girls are 
legitimate, locked detention and incarceration are not a 
remedy, and the possibility of detention can serve as a 
disincentive to girls who may otherwise want to return 
home. Nonetheless, as recently as February 2013, the Con-
tra Costa Times lauded a program ironically named "Girls 
in Motion," which relies on locking girls up in juvenile hall 
in order to provide them treatment. (Eve Mitchell, Girls in 
Motion: Closed Door Opens New Opportunities for Juve-
nile Offenders, CONTRA COSTA TiMES, Feb. 26, 2013, http:// 
tinyurI.com/d888rpm.) Most of these girls had violated 
probation, and many had run away. Many were victims of 
sexual abuse. Despite developmental research that juve-
nile justice programming is best delivered in community 
based settings that support girls' family and community 
relationships and keep their educations intact, states and 
localities continue to rely on secure confinement for the 
most vulnerable girls. 
Moreover, the mechanics of the juvenile justice pro-
cess- use of warrants, charging of technical violations 
of probation, VCO provisions, and policies prevent-
ing runaway girls from returning to their foster homes 
make it easy to sanction runaway girls with detention 
and even commitment. In their often cited 1990 study of 
contempt sanctions among status offenders in Florida, 
Donna Bishop and Charles Frazier found that male status 
offenders had a 37.6 percent chance of formal court refer-
ral that increased to 45.7 percent if found in contempt, 
while female status offenders had an initial 31.2 percent 
chance of formal referral, which increased to 69.7 percent 
for contempt. For repeat status offenders facing possible 
incarceration, the bias was even more glaring-male repeat 
status offenders had a 3.9 percent chance of incarcera-
tion that increased to 4.4 percent with contempt, while 
female repeat status offenders had a 1.8 percent chance of 
incarceration, which increased to 63.2 percent if found in 
contempt. (See Donna M. Bishop & Charles E. Frazier, 
Gender Bias in Juvenile Justice Processing: Implications of 
the JJDP Act, 821. CRIM. L. & CRIMINOLOGY 1162 (1992).) 
Girls recognize that running away is a behavior that 
pushes them deeper into the justice system and makes it 
difficult for many girls to move beyond formal probation 
supervision prior to reaching the age of majority. Sadly, 
these escalating sanctions for running away miss the reasons 
girls run, and consequently, miss opportunities to work with 
girls and their families to resolve these underlying issues. 
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Like running away, trauma is related to girls' development 
and triggers their juvenile justice involvement. Trauma, 
prevalent among girls in the justice system, explains and 
influences girls' behaviors and drives girls into the sys-
tems through structural mechanisms that are contrary to 
sound developmental principles. Girls in the justice sys-
tem are more likely than boys to have experienced sexual 
assault, rape, or sexual harassment, and early sexual abuse 
is common among girls victimized by commercial sexual 
exploitation. Studies show that a history of abuse is a more 
powerful predictor of delinquent behavior for girls than it 
is for boys. Girls who have experienced childhood trauma 
may suffer from posttraumatic stress disorder and other 
mental health disorders such as anxiety or depression, and 
recent research showed that almost three-quarters of girls in 
detention had one or more psychiatric disorders. (Linda A. 
Teplin et aI., The Northwestern Juvenile Project: Overview, 
OJJDP Juv. JUST. BULL., Feb. 2013, at 11, available at http:// 
tinyurI.com/cz83eI3.) 
percent decrease in simple assault arrests for boys, and 
girls' arrests for aggravated assault declined 5.4 percent 
as compared with a 23.4 percent decline for boys. (MAR-
GARET A. ZAHN ET AL., GIRLS STUDY GROUP, OFFICE OF 
JUVENILE JUSTICE & DELINQUENCY PREVENTION, VIOLENCE 
BY TEENAGE GIRLS: TRENDS AND CONTEXT (2008), avail-
able at http://tinyurI.com/d8bz4ru.) This data, and the 
perception of girls' increased violence that surrounded 
it, fueled a media cry that girls were becoming more vio-
lent and prompted researchers to examine the sources of 
girls' assault arrests. 
Researchers explained the rise in girls' assault arrests in 
part as a consequence of mandatory and pro-arrest poli-
cies for domestic violence that result in police charging 
girls for home-based violence that might have previously 
been handled in the child protection system. Girls fight 
at home more commonly than boys, and are therefore 
often swept up by these mandatory arrest policies. Girls 
and young women make up 35 percent of juveniles who 
As a result of their trauma histories, girls in juvenile 
justice systems are typically known to the child protection, 
family services, or mental health system long before 
they are involved in delinquency. 
A trauma history is not only a background factor for 
girls in the juvenile justice system, but it can actually drive 
girls into the system. As a result of their trauma histories, 
girls in juvenile justice systems are typically known to the 
child protection, family services, or mental health system 
long before they are involved in delinquency. Girls in fos-
ter placement are more likely to enter the detention system 
than nonfoster girls as a result of histories of multiple 
foster home placements, child protection system policies 
that penalize girls for running away, and inadequate com-
munication across the juvenile justice and child protection 
systems. All these things contribute to a fragmented per-
sonal history and the trauma that stems from consistent 
disruption. Moreover, the practice of charging girls with 
minor delinquency when they are viewed as too difficult 
to handle in the child protection system is longstanding. 
Given all of this, many girls in the delinquency system are 
essentially made by the child protection system. 
Two of the biggest factors currently driving girls into 
detention and incarceration-domestic violence and 
commercial sexual exploitation-are closely linked to 
trauma and need to be understood and legally framed 
with an eye to child development. 
Domestic Violence 
From 1996 to 2005, girls' arrests for assault increased more 
or decreased less than boys' arrests. Girls' arrests for sim-
ple assault increased 24 percent as compared with a 4.1 
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commit domestic assault; and 60 percent of juvenile 
female domestic assault offenders committed their vio-
lence against a parent, as compared with 46 percent of 
juvenile male domestic assault offenders. Arrests of girls 
for domestic assaults are particularly likely when there 
are other children in the home, making police reluctant 
to charge and remove an adult caretaker. 
As a result of the 1994 Violence Against Women Act's 
(VAWN.s) initial support of mandatory arrest policies and 
the 2005 reauthorization's support of pro-arrest policies, 
many states have mandatory or pro-arrest arrest laws or 
policies for domestic violence cases. These laws, which are 
designed to diffuse typical domestic violence situations 
by removing the batterer from the home, are having the 
unintended consequence of increasing arrests and deten-
tions of girls for family based violence. This was the case 
in Nevada, for example, where counties examining deten-
tion data found that while girls constituted around 20 
percent of the overall detention population, they were 
approximately 40 percent of youth detained for domestic 
battery. The recognition that mandatory detention laws 
disproportionately affected girls resulted in changes in 
the Nevada law in 2007 removing mandatory detention 
for juveniles and encouraged counties to provide family 
services to keep girls at home. 
For girls, fighting within their homes can be a way of 
gaining some control in their households and may be a 
reaction to family chaos or physical and sexual abuse. 
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Prior victimization in the home is common among girls 
who behave violently. The arrest, detention, and juvenile 
justice processing of a disproportionate number of girls for 
home-based violence is a systemic problem that requires a 
systemic solution. A developmentally informed approach 
calls for statutes redefining domestic battery and assault 
to exclude cases of intrafamily violence involving minors, 
eliminating mandatory arrest and detention provisions for 
domestic violence by minors, or creating a presumption 
that these situations be handled first through the family 
services system before a youth is charged. On the program 
side, it calls for better partnerships between juvenile jus-
tice systems and domestic violence services and networks, 
including trauma-informed approaches and empower-
ment models of client counseling, as well as better triage 
of juvenile justice cases to identify and divert those that 
are centrally cases of family chaos out of the delinquency 
system and into family services. Both approaches would 
restrict criminal justice responses and encourage develop-
mentally appropriate responses to home-based trauma, 
rather than ones that revictimize girls. 
Commercial Sexual Exploitation 
There are no definitive data on the number of girls who are 
commercially sexually exploited each year in the United 
States. The study of the issue cited most often drew on 
data of homeless and runaway youth and estimated that 
approximately 300,000 youth each year are "at risk" for 
commercial sexual exploitation. However, the number of 
youth arrested or identified by state systems is much lower. 
In 2009, girls made up 78 percent of arrests for prostitu-
tion and commercialized vice nationally, a total of 1,092 
arrests. In Boston alone, a coalition tracking cases identi-
fied 95 prostituted girls in 2011 and 482 from 2005 to 2011. 
(SUZANNE PIENING & THEODORE CROSS, FROM "THE LIFE" 
TO My LIFE: SEXUALLY EXPLOITED CHILDREN RECLAIM-
ING THEIR FUTURES (2012), available at http://tinyurl.com/ 
d9428te.) Much of the incidence data are local and it is 
unclear whether they reflect the true extent of the prob-
lem. Advocates who work with exploited girls say that 
because so many evade authorities and so much of the sex 
trade occurs indoors, the scope of the problem is hard to 
pinpoint. Moreover, because state and federal databases 
categorize this behavior differently-some states arrest 
girls engaged in prostitution and some consider them to be 
victims-there is no one source to look to for clear data. 
How to address the problem of prostituted girls in the US, 
which has been a prominent international issue since the First 
World Congress against Commercial Sexual Exploitation of 
Children in 1996, is now a focus of federal and state legislative, 
law enforcement, and programmatic attention. Perhaps more 
than any other current issue affecting girls in the justice sys-
tem, the commercial sexual exploitation of children (CSEC) 
risks causing overreaction and has the potential to sweep girls 
into the justice system in unhelpful ways. It requires law and 
policy that address the nuances of this complex social problem 
and that are firmly grounded in a full, contextual, and devel-
opmental understanding of the girls involved. 
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Responses to CSEC straddle the child protection and 
criminal justice systems, creating some uncomfortable 
results. The Trafficking Victims Protection Act (TVPA), 
passed in 2000 and reauthorized most recently in March 
2013, clearly identifies minors trafficked for sex as victims 
and describes protections for them consistent with vic-
tim status. The TVPA notes, for example, that there is no 
need to prove "force, fraud , or coercion" in establishing 
trafficking of a minor, and it prohibits detention of traf-
ficked youth and adults in "facilities inappropriate to their 
status as crime victims." (22 U.S.c. §§ 7102(8)(A), 7105(c) 
(l)(A).) Yet, because of the structure of state laws, sexu-
ally exploited youth are often arrested and detained in the 
delinquency system and, even when they are in the child 
welfare system, resources rarely understand and respond 
to their complex and unique needs. 
While many state laws addressing this issue have been 
amended over the last 10 years, the focus of those changes 
had long been on easing the prosecution of, and increas-
ing penalties for, pimps and johns. However, in the last 
five years there has been significant movement among 
states to pass comprehensive safe harbor laws. Although 
the details of these laws vary, they typically: (1) prevent 
child victims from being prosecuted for prostitution; (2) 
ensure that coercion is not required to prosecute traffickers 
of minors; and (3) protect child victims with specialized 
services. These services may include specifically trained 
advocates, multidisciplinary treatment planning, and safe 
residences with specially trained staff. 
The victim label, central to the TVPA and state safe 
harbor legislation, is an oversimplification that is neither 
sufficiently nuanced nor developmentally accurate, and 
is disempowering to young women in need of empower-
ment. Recent OnDP research confirms that for teens who 
are commercially sexually exploited there are elements of 
survival and complexities to the experience that victim 
and offender labels simply miss. (LINDA M. WILLIAMS & 
MARY E. FREDERICK, DEP'T OF CRIMINAL JUSTICE & CRIM-
INOLOGY, UNIv. OF MASS. LOWELL, PATHWAYS INTO AND 
OUT OF COMMERCIAL SEXUAL VICTIMIZATION OF CHILDREN: 
UNDERSTANDING AND RESPONDING TO SEXUALLY EXPLOITED 
TEENS (2009), available at http://tinyurl.com/cjdemkb.) 
Teenage girls with experience in the sex trade view them-
selves as having some agency in the process, which the 
victim label ignores. Their choices are born of poverty, 
family violence, and severely limited options, yet these 
girls distrust official systems and many have experienced 
institutional violence from police, hospitals, and the child 
welfare system. Girls of color and those seen as gender-
nonconforming are particularly vulnerable to institutional 
violence and consequent distrust of official systems. As a 
result, law enforcement approaches drive girls away and 
deeper into " the life. " 
Recent state safe harbor laws are designed to minimize 
the pure law enforcement response in favor of a multisys-
tem approach, yet even these can be punitive in practice and 
services under these laws have too often been underfunded. 
Rooted in a victim-based approach to CSEC, New York 
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passed a safe harbor law in 2007, and similar comprehen-
sive laws are on the books in Connecticut, Florida, Illinois, 
Minnesota, New Jersey, Ohio, Vermont, Washington, and, 
recently, Massachusetts. The Massachusetts law draws on 
a number of these existing laws and illustrates the way in 
which the tension between a law enforcement and child wel-
fare approach can yield developmentally questionable results. 
The Massachusetts safe harbor law provides that a sex-
ually exploited child (defined as someone under age 18 
who falls under the TVPA definition, is a victim of sexual 
servitude, or engages in specific acts covered in the crimi-
nallaws concerning prostitution) can be the subject of a 
status offense petition as a "sexually exploited child. " If 
the youth admits or is found to be a sexually exploited 
child or found to be in need of care and protection under 
the existing law for the protection of abused or neglected 
children, the court can stay her arraignment under the 
delinquency or criminal law relating to prostitution or, 
if she has already been arraigned, impose pretrial pro-
bation. The stay continues in effect as long as the girl 
"substantially complies" with services in the child and 
family services system. The law creates a presumption that 
a status or child protection petition will be filed when a 
youth is charged with a prostitution-related crime, and cre-
ates a multidisciplinary team to develop a plan of services. 
(MASS . GEN. LAWS ch. 119, §§ 21, 39K, 39L.) 
When told about this law, a young woman survivor of 
commercial sexual exploitation aptly noted that while it 
says that sexually exploited children are victims, it then 
requires them to comply with the social service agency to 
be treated as victims. To her, the law seemed coercive and 
not compassionate. Indeed, the Massachusetts law does 
not reflect the reality that children who are commercially 
sexually exploited are not likely to "substantially com-
ply" with state services, because they are trained to evade 
authorities, almost uniformly have histories of running 
away from authorities and home, and have been described 
as psychological captives of their pimps. Moreover, as the 
survivor points out, it sends a decidedly mixed message to 
hold criminal prosecution over a victim's head while tell-
ing her you view her as exploited. 
Expanding the status offender system to include an 
additional class of girls is also a concern given the his-
tory of that system as a way to control girls' behavior and 
pull them into the delinquency system. Very few minors 
are currently charged with prostitution-related crimes in 
Massachusetts, and it would be counterproductive if the 
promise of services prompted an increase in prostitution-
related charges, even if those charges were initially stayed. 
Moreover, requiring a girl to stipulate that she is sexually 
exploited in order to stay her delinquency or criminal case 
is stigmatizing and contrary to the psychology of exploi-
tation, and many girls may understandably choose not to 
proceed under the new law. 
A striking illustration of developmentally inappropriate 
and inconsistent law related to commercial sexual exploi-
tation of minors is that, with few exceptions, state criminal 
laws allow minors to be charged with prostitution-related 
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offenses even though they are too young to consent to sex 
under statutory rape laws. In New York, in In re Nico-
lette R., 779 N.YS.2d 487, 488 (App. Div. 2004), a case 
decided prior to the 2007 Safe Harbor Act, a state court 
upheld the prosecution for prostitution of a 12-year-old 
minor who was below the age of consent under the state 
statutory rape law. The court reasoned simply that the age 
of consent for rape was irrelevant to prosecution under 
the New York prostitution law, which contained no age 
requirement. However, when presented with the same 
issue, the Texas Supreme Court in In re B. W, 313 S.W2d 
818,821- 22 (Tex. 2010), reached the opposite result, find-
ing it "difficult to reconcile the Legislature's recognition 
of the special vulnerability of children, and its passage 
of laws for their protection, with an intent to find that 
children under fourteen understand the nature and con-
sequences of their conduct when they agree to commit a 
sex act for money." 
. How can the law concerning commercial sexual exploita-
tion of children recognize the reality of child development 
that increasingly guides the juvenile justice system? States 
should decriminalize prostitution for minors and stop 
locking up commercially sexually exploited youth. There 
is no evidence that it works, and a great deal of evidence 
that it is harmful. Courts and scholars should craft a devel-
opmentally appropriate and consistent understanding of 
minors' ability to consent to sex in the range of real-life 
contexts in which this issue arises. Understanding the bru-
tal nature of commercial sexual exploitation and the need 
to protect victimized youth, policy makers must still be 
mindful of the way the impulse to protect teenage girls has 
historically driven them into the justice system. Finally, 
lawyers representing girls who are commercially sexually 
exploited and programs assisting these young women 
should draw on developmentally informed approaches, 
such as empowerment models of client counseling and 
trauma-informed approaches to treatment and systems. 
Just as with running away, trauma-driven behaviors, and 
home-based violence, a developmental understanding of 
CSEC should drive policy. 
Using Data in Juvenile Justice 
Perhaps the most important methodological innovation in 
juvenile justice has been the use of data in juvenile justice 
decision making and policy. Progress reducing reliance on 
juvenile confinement and reducing racial disparities can 
be attributed in significant part to improved data collec-
tion, analysis, and understanding at the state and local 
levels. The use of data to reduce bias in juvenile justice 
decisions is particularly important because, in an effort 
to create a system that considers youth as individuals, 
discretion is built into every juvenile justice decision-
arrest, charging, detention, probation, and disposition . 
But discretion makes room for bias, both in the form of 
the overt exercise of prejudice and in the well-intentioned 
differentiation among youth by factors that appear neutral 
but have a discriminatory impact. In juvenile justice, it is 
sometimes challenging to tease apart underlying prejudice 
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from policies that appear neutral but are biased in practice. 
Moreover, gender bias that drives girls into the juvenile 
justice system is usually not obvious in facially discrimi-
natory statutes or policies and may not be the result of 
intentional discrimination by juvenile justice systems. It 
is the result of the application of facially neutral laws and 
policies in a way that has a negative and biased impact on 
girls who suffer cumulative disadvantage. Because gender 
discrimination in juvenile justice is found largely in the 
impact or effect of policies and practices, legal challenges 
are particularly difficult, making the movement toward 
data-driven decisions and policies particularly important. 
However, unlike the use of data to measure and devise 
remedies for disproportionate minority contact, which 
has been the subject of considerable methodological atten-
tion, the use of data to measure gender disparities is not 
widespread or consistent. 
The use of data to understand and address discrimi-
nation in juvenile justice is furthest along in the area of 
racial disparities. In 1992, the JJDP Act required states to 
examine DMC as a core requirement of federal funding. 
(42 U.S.c. § 5633.) Prior to 1992, DMC was not a core 
requirement and was conceptualized more narrowly as 
disproportionate minority confinement. The expansion 
of the definition of race disparities from confinement to 
contact reflected the developing understanding, through 
data, that race bias occurs at each stage of the juvenile 
justice process-case processing, detention, adjudication, 
probation, disposition, and waiver to the adult system. 
Moreover, studies show that these discretionary decisions 
reflect underlying prejudice among many decision makers. 
For example, qualitative studies of probation files found 
that, controlling for offense and offense histories, proba-
tion officers were more likely to attribute failures of white 
youth to some fault in their circumstances, while they were 
more likely to attribute failures of black youth to some 
fault of their character. 
For girls, differential treatment has resulted in their 
arrest, charging, detention, probation, and even secure 
dispositions for status offenses, misdemeanors, and tech-
nical violations of probation and parole. Every day, girls 
are securely detained for offenses that would not result in 
detention for a boy. This overuse of secure confinement 
has been attributed to (1) paternalism among decision 
makers who try to protect girls from harm; (2) an effort 
to use the justice system to obtain services for high-need 
girls; (3) an effort to protect girls from sexual victimization; 
(4) fear of teen pregnancy and its social costs; (5) fear of 
girls' expressions of sexuality; and (6) intolerance of girls 
who are not readily cooperative and compliant. 
Systemic discretion, with its opportunity for bias, has 
hit girls of color particularly hard, and black girls have 
been the swiftest growing group of girls referred to the 
juvenile courts and entering detention. In 1992, black girls 
were 29 percent of girls referred to the juvenile courts, 
and by 2010, referrals of black girls had increased 42 per-
cent from their 1992 level, making up 34 percent of all 
girls' referrals. The pattern was even more pronounced in 
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detention. In 1992, black girls made up 36 percent of girls 
detained-a total of 15,567. By 2002, the number of black 
girls detained had almost doubled to 29,516. By 2010, the 
number of black girls had declined, as it had for girls over-
all, but it still remained 41 percent higher than the 1992 
level. The proportion of black girls in the juvenile justice 
system is particularly dramatic because they make up only 
8 percent of the U S population of youth aged 10 to 17. 
Despite advances in the use of data to measure and 
address race disparities in juvenile justice systems, and 
despite the rapid growth in the number of black girls in the 
juvenile justice system, the intersection of race and gender 
in juvenile justice is almost never considered. Few systems 
routinely dis aggregate their data by race and ethnicity and 
cross-reference them by gender. More commonly, systems 
examine all girls and all boys and then all youth by race 
and ethnicity, and as a result, they miss the intersection 
of race and gender entirely. Even jurisdictions collecting 
data to address DMC rarely dis aggregate by gender, and 
so, although we know that black girls are the swiftest grow-
ing population of girls in the system, we know little about 
what drives them into the system and how those drivers 
affect girls of different races and ethnicities. In this case, 
the data are available to many systems, but the intersec-
tion of race and gender is not understood and the research 
questions are not asked. 
Using data to identify decision points in the juvenile 
justice system that contribute to disparities, working with 
local decision makers to eliminate race as a factor in deci-
sions, and making decisions more objective has been an 
effective strategy to reduce race disparities. A byproduct 
of this work is decision makers' improved awareness of 
the many ways in which their decisions have a race impact. 
In this new data-driven climate, similar strategies should 
be used by systems focused on reducing disparate treat-
ment of black girls and other girls of color in the juvenile 
justice system. 
Gender bias for girls in juvenile justice systems occurs 
in small and hidden ways every day. Well-meaning decision 
makers act to protect girls, or out of frustration at girls' 
misbehavior, and in doing so push girls further into the 
system through mechanisms such as aggressive enforce-
ment of warrants and violations of probation. System 
policies allow, and in some cases reinforce, these decisions 
so that girls with minor offenses and technical violations 
are driven deeper into the system. This occurs routinely, 
making data analysis of cases over time essential for juris-
dictions to see the patterns in their actions. 
For girls, then, the trend toward data-driven decisions is 
promising when data uncover gender bias, prompting sys-
tems to change policies and practices to be fairer. Washoe 
County, N evada's experience illustrates how data can 
increase understanding and change practices for girls. As 
a Juvenile Detention Alternatives Initiative (JDAI) juris-
diction, Washoe County closely tracks detention data and 
strives to base policy and practice decisions on that data. 
Since 2006, county officials have been closely monitoring 
data about girls in their system in an effort to eliminate 
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the unhelpful secure detention of girls, prevent girls from 
unnecessarily penetrating their juvenile justice system, and 
improve services to girls in the community. 
This 2006 data revealed that 90 percent of detained girls 
were confined for technical violations of probation and not 
for new crimes. Upon closer analysis, it was determined 
that in 2006, 50 percent of girls were on probation for 
misdemeanor offenses and 10 percent were on probation 
for status offenses. These girls were placed on probation 
for offenses that were unlikely to have triggered a pro-
bation sentence for boys, such as shoplifting, possession 
of alcohol, possession of marijuana, and domestic bat-
tery. Probation conditions were then imposed, and when 
girls failed to comply with those conditions, they were 
lawfully detained. Washoe County's data were consistent 
with national data. In 2006, approximately 40 percent of 
detained girls were confined for technical violations or sta-
tus offenses as compared with 25 percent of boys. 
Without data, Washoe County would not have seen 
its pattern of imposing probation disproportionately on 
misdemeanant and status-offending girls, resulting in 
their detentions for technical violations. Seeing that pat-
tern allowed officials to consider the attitudes that result 
in those sentences and rethink their probation practice. 
Washoe County administrators decided on the most tar-
geted solution: they eliminated probation sentences for 
status offenders across the board and reduced the use of 
probation as a sentence for misdemeanors. Instead, they 
now address these cases through voluntary services or the 
child and family services system. Overall, the use of secure 
detention for girls in Washoe County dropped a dramatic 
50 percent from 2006 to 2010. A t the same time, system 
practices have become more intentional and reflective. Hav-
ing changed the way they manage cases to respond to the 
needs of girls and families, Washoe County has prevented 
girls from penetrating the formal juvenile justice system. 
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Conclusion 
In 2012, 20 years after the JJDP Act instructed states to 
assess their systems for gender responsiveness, girls con-
tinue to be detained and committed for offenses that would 
not result in similarly harsh treatment for boys. The social 
expectations that girls be obedient, modest, and behave 
cautiously motivate a continuation of structural gender 
bias as well as combined gender and race bias that has 
had remarkable longevity. Arrests for domestic battery and 
prostitution-related offenses now supplement the continued 
net of status offenses and technical probation and parole 
violations that draw girls into the juvenile justice system. 
However, we are at the beginning of a more develop-
mentally centered and data-driven age in juvenile justice 
in which systems have the tools to be more reflective and 
intentional in policy and practice. Over time, the juve-
nile justice pendulum swings from a rehabilitation focus 
to placing more emphasis on punishment, and then back 
again- progress has not been linear. Each pendulum swing 
looks a little different, reflecting advances in our knowl-
edge and approach to youth. This has been true of policies 
for girls in the justice system as well. Although we appear 
to be repeating past mistakes by sweeping girls into the 
system when they are victims of domestic violence, the 
system itself is more aware of girls' needs, the outcry is 
quicker and more informed, and practices are measured 
against a progressive movement away from secure con-
finement for youth. In this way, we are making progress, 
despite the understandable frustration of those who have 
watched the pendulum over time. As we once again enter 
a more hopeful era in juvenile justice, consistent federal 
leadership to reduce structural gender bias is essential for 
girls to be a full part of this positive pendulum swing. -
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